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Abstract:  

Automatic Exchange of Information (AEoI) has become a globally accepted solution for 

countering international tax evasion on capital income. The origin of this unprecedented 

global solidarity lies in the aftermath of the crisis, which saw the global financial and 

economic systems struggling to recover from its consequences. The momentum provoked by 

FATCA has brought about the need for a new amendment of Directive on Administrative 

Cooperation (DAC) earlier than envisaged. One of the main reasons for the efforts to amend 

DAC was the most favoured nation clause provided for in Article 19. It obliges EU Member 

States which have committed under bilateral or multilateral agreements with third states to a 

wider cooperation than under the DAC to provide the same level of cooperation also to other 

EU Member States upon their request. The amendment of the DAC was pressing in order to 

avoid possible tensions between the Member States. In this article, the authors describe the 

main characteristics of the latest amendments of the DAC and in highlight its similarities with 

and differences from automatic exchange of information under FATCA and under the OECD 

Global Reporting Standard.  
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1. Introduction 

Automatic Exchange of Information (AEoI) has become a globally accepted solution
2
 for 

countering international tax evasion on capital income. The origin of this unprecedented 

global solidarity lies in the aftermath of the crisis, which saw the global financial and 

economic systems struggling to recover from its consequences.
3
 The budget deficits resulting 

from the bail-outs of financial institutions and low economic activities could not be covered 

otherwise than by introducing highly unpopular austerity measures
4
 and increasing taxes on 

consumption and labour.
5
 Already long before the crisis the OECD launched policies to 

counter harmful tax competition
6
 and was striving to increase the adherence to the standard of 

transparency. Tax Information Exchange Agreements have been developed to create a legal 

basis for EoI with countries where no Double Tax Treaty is in place, Art. 26 para. 5 was 

implemented in the OECD Model Convention to exclude bank secrecy from the list of 
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acceptable justifications when denying exchange of information. In addition a peer review 

process has been introduced to ensure effective implementation of rules for EoI.
7
 

Nevertheless, a global consensus on a broad scope AEoI on financial accounts had not been 

achieved. The Savings Directive
8
 of the EU is probably the best know attempt to effectively 

implement AEoI on financial accounts in a broader geographical context. However, it is 

limited to income from interest and certain financial instruments paid to beneficial owners 

who are natural persons.
9
 As the Savings Directive is not applicable to legal persons, it had 

left space for taxpayers to avoid being caught by the radar of automatic exchange of 

information by interposing a company
10

 In addition, Austria, Belgium and Luxembourg were 

originally allowed to maintain a withholding tax system instead of exchanging information.   

The tipping point in the discussions on automatic exchange of information was reached
11

, 

when the U.S. introduced its Foreign Account Tax Compliance Act (FATCA) in 2010.
12

 

FATCA requires foreign financial institutions (FFIs) to comply with extensive due diligence 

requirements. FFIs have to identify U.S. persons and report specific information on financial 

accounts held by them to the Internal Revenue Service (IRS). FFIs failing to comply with the 

requirements of FATCA would face a withholding tax of 30% on almost all payments 

sourced in the U.S., which would make participation in the U.S. financial market non-viable 

from an economic perspective. Although a reasonable solution from the perspective of the 

U.S., it was strongly opposed both by other countries and financial institutions. The main 
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arguments against FATCA included disproportionate costs
13

 as well as infringement of 

privacy and constitutional laws of certain states.
14

 In order to overcome these difficulties and 

to simplify FATCA compliance Model Intergovernmental Agreements have been 

developed.
15

 

The FATCA momentum has been reinforced by the G 20 demanding for global AEoI on 

financial accounts held by individuals outside the countries of their tax residence. At the St. 

Petersburg Summit in 2013 the G 20 has endorsed the OECD’s proposal to develop a global 

standard for AEoI.
16

 FATCA Model 1 IGA has been taken as a template by the OECD to 

develop the Common Reporting Standard (CRS)
17

. By now, already more than 90
18

 early 

adopters committed to the exchange of information starting either in 2017 or 2018. The 

European Union endorsed the OECD CRS by implementing it in the new Directive on 

Administrative Cooperation (DAC 2) which was adopted by the EU Council in its Meeting 

on December 9, 2014.
19

 Since the scope of AEoI under the DAC 2 includes the financial 

information which had to be exchanged under the Savings Directive, the Commission has 

proposed to repeal the Savings Directive.
20

 In addition, there is also a proposal to further 

extend the scope of AEoI under the DAC to also include advance cross-border rulings and 

advance pricing agreements.
21

 

                                                 
13

 For estimated FATCA implementation costs see for example: KPMG, FATCA and the Funds Industry: 

Defining the path p. 13 (2011), available at 

www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/Documents/fatca-and-the-funds-industry-

defining-the-path.pdf. 
14

 See K. A. Parillo, FATCA: Vulnerable to a Canadian Constitutional Challenge, 70 Tax N. Intl. 11, p. 1031 

(2013); A. Brodzka, The Road to FATCA in the European Union, 53 Eur. Taxn. 10 (2013). 
15

 See M. Somare & V. Wöhrer, Two Different FATCA Model Intergovernmental Agreements: Which Is 

Preferable? A Comparison of FATCA Model 1A and Model 2 Intergovernmental Agreements, 68 Bull. Intl. 

Taxn. 395 (2014). 
16

 See G20 St. Petersburg Summit Communique of September, 2013, available at g20.org/wp-

content/uploads/2014/12/Saint_Petersburg_Declaration_ENG_0.pdf.  
17

 OECD, Standard for AEoI (2014), available at www.oecd.org/ctp/exchange-of-tax-information/Automatic-

Exchange-Financial-Account-Information-Common-Reporting-Standard.pdf. 
18

 OECD, AEoI Status of Committments as per November 6, 2014, available at:  

www.oecd.org/tax/transparency/AEOI-commitments.pdf; 

www.bundesfinanzministerium.de/Content/EN/Standardartikel/Topics/Taxation/Articles/Global-Forum-92-

signatories.pdf?__blob=publicationFile&v=2. 
19

 Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and 

repealing Directive 77/799/EEC (OJ 2011, L 064/1) as amended by Council Directive 2014/107/EU of 9 

December 2014 (OJ 2014, L 359/1).  
20

 European Commission, Proposal for a Council Directive repealing Council Directive 2003/48/EC, 18 March 

2015, COM(2015) 129 final. 
21

 European Commission, Proposal for a Council Directive amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation, 18 March 2015, COM(2015) 135 final. 

http://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/Documents/fatca-and-the-funds-industry-defining-the-path.pdf
http://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/Documents/fatca-and-the-funds-industry-defining-the-path.pdf
file:///C:/Users/mzaburai/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/I0YEGGJL/g20.org/wp-content/uploads/2014/12/Saint_Petersburg_Declaration_ENG_0.pdf
file:///C:/Users/mzaburai/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/I0YEGGJL/g20.org/wp-content/uploads/2014/12/Saint_Petersburg_Declaration_ENG_0.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/Automatic-Exchange-Financial-Account-Information-Common-Reporting-Standard.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/Automatic-Exchange-Financial-Account-Information-Common-Reporting-Standard.pdf
file:///C:/Users/mzaburai/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/I0YEGGJL/www.oecd.org/tax/transparency/AEOI-commitments.pdf


2. Background  

The EU Council has already agreed on a Directive on Mutual Assistance in 1977.
22

 In 2011 

this directive has been repealed by adopting the Administrative Cooperation Directive 

(DAC)
23

 with an extended scope. The DAC has been designed to overcome the shortages of 

the Mutual Assistance Directive, which, among others, amounted to the lack of clear and 

specific procedures for the cooperation of the Member States in the area of direct and certain 

indirect
24

 taxes, insufficient exchange of information and excessive time limits for replying 

the requests for information exchange.
25

 Although the DAC has been proposed by the EU 

Commission already in 2009
26

, the provisions on AEoI have delayed its adoption.
27

  

The DAC currently provides for exchange of information on request, spontaneous exchange 

of information and AEoI on the following five categories of income: employment income, 

director’s fees, life insurance products, pensions as well as ownership of and income from 

immovable property. However, only information that is already available in the Member 

States has to be exchanged automatically. Therefore, the Member States had to inform the 

European Commission by 1 January 2014 regarding the categories on which they have 

information available and on which categories they want to receive information from other 

Member States. Under the DAC it was also possible for the Member States to state that they 

want to receive information on income or capital only if it exceeds a certain threshold. 

However, this provision has been deleted as it seemed difficult to manage.
28

 

The momentum provoked by FATCA has brought about the need for a new amendment of 

the DAC earlier than envisaged. Although the planned revision of the DAC was foreseen for 
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2017,
29

 the European Commission has prepared a proposal for an amendment of the DAC as 

regards mandatory AEoI already in June 2013. One reason for the efforts to amend the DAC 

is the most favoured nation clause provided for in Article 19. It obliges the EU Member 

States which have committed under bilateral or multilateral agreements with third states to a 

wider cooperation than under the DAC
30

 to provide the same level of cooperation also to the 

other EU Member States upon their request. An amendment of the DAC was therefore 

pressing in order to avoid possible tensions between the Member States. 

Most importantly, as envisaged by Art. 8 para. 5 DAC and in the attempt to achieve a similar 

scope of AEoI as that under FATCA, the Commission has proposed expanding mandatory 

AEoI to the following types of income: dividends, capital gains, and any other income 

generated with respect to assets held in a financial account, and amounts with respect to 

which the financial institution is debtor, including any redemption payments and account 

balances.
31

  In addition to the a broader objective scope, also the look through approach was 

proposed for the purpose of identification of financial account holders. According to the 

Commission’s proposal financial income had to be reported regardless whether it was “for 

the direct or indirect benefit of a beneficial owner who is a natural person resident in that 

other Member State”. The Parliament has to a large extent accepted the proposal of the 

Commission, but has also extended it in two important aspects. First, it suggested to 

introduce mandatory penalty regimes for breaches of the Directive and, secondly, it proposed 

to give a mandate to the EU Commission to negotiate agreements on AEoI with third states 

on behalf of the EU.
32

 This proposal was however not adopted. Instead, the ECOFIN Council 

decided to go in a completely different direction. Whereas the Commission’s Proposal was 

just extending AEoI to more categories, the DAC 2 which was adopted at the ECOFIN 
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Meeting on December 9, 2014
33

 builds up on the Administrative Cooperation Directive and 

integrates the wording of the OECD CRS in its text.  

The DAC 2 maintains the main building blocks of the Administrative Cooperation Directive. 

The parts subject to amendments were the Preamble, Article 8 of Chapter II “Exchange of 

Information” and Article 25 of the Chapter VII “General and Final Provisions”. Therefore, 

the structure of the DAC did not substantially change by the latest amendment. It just 

included AEoI on financial information to bring EoI within the EU in line with the CRS.  

The Preamble has been substantially reshaped in order to reflect the most recent global policy 

trends promoting tax transparency on the basis of automatic exchange of information. It also 

highlights that the need to adapt the directive has become pressing due to the unanimous 

unilateral adherence of EU Member States to FATCA IGA agreements.
34

 In addition, there 

was a need to implement AEoI within the EU in a way that is uniform and coherent with the 

OECD CRS.
35

 Although the Commentaries to the OECD CRS are not part of the wording of 

the DAC 2, they can be taken into account for interpreting the newly introduced Art. 8(3a) 

and Annex 1 of the Directive. Firstly, the wording closely follows the CRS and secondly, the 

Preamble confirms that the Commentaries on the CRS are to be considered as a source of 

interpretation for the application of the Directive.
36

  

3. The institutional framework 

As a result of the latest amendment the scope of AEoI within the Directive has been 

significantly extended. A new paragraph 3a has been inserted in Art. 8 which provides for 

reciprocal automatic exchange of financial information. The financial data shall be exchanged 

between the Member States by a two-step reporting mechanism. In a first step, the Reporting 

Financial Institutions must perform the due diligence rules set out in Annex 1 to the Directive 

and report to the competent authority of the Member States in which they are located. In a 

second step, the information received by the Reporting Financial Institutions has to be 

exchanged by the Member States annually. For the AEoI provided for in the DAC 2 the 
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Member States should use a secure IT network (the CCN system).
37

 Within the Member 

States, the competent authorities are responsible for exchange of information. For the purpose 

of the directive, each Member State has to name a competent authority which in turn has to 

designate a single liaison office responsible for the contact with the Commission and the 

other Member States.
38

  

 

 

 

 

 

 

 

 

 

Generally, exchange of financial information is obligatory for all accounts subject to 

reporting regarding taxable periods as from 1 January 2016. In contrast to the five categories 

where mandatory AEoI had to be implemented from 1 January 2015 onwards the exchange of 

financial information is not subject to availability. Conversely, the Member States have to 

implement necessary legislative amendments to request and enable  the Reporting Financial 

Institutions to collect and report comprehensive information about financial accounts 

connected to a Reportable Person and maintained by a Financial Institution that is resident in 

a Member State or by a branch of a Financial Institution not resident in a Member State if the 

branch is located in that Member State.  

Under the DAC 2 Financial Institutions are Depository Institutions, Custodial Institutions, 

Investment Entities and Specified Insurance Companies.
39

 Depository Institutions are entities 
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that generally accept deposits in their ordinary course of banking and include savings banks, 

commercial banks, savings and loan associations and credit unions.
40

 Custodial institutions 

are entities holding financial assets on the account of others. This definition generally 

includes custodian banks, brokers and central securities depositories.
41

 Investment entities are 

usually engaged in trading financial instruments, portfolio management or investing, 

administrating or managing financial assets.
42

 The definition of Specified Insurance 

Company encompasses most life insurance companies.
43

 Only entities can therefore be 

Financial Institutions. However, this term is defined broadly as legal person or legal 

arrangement and includes corporations, partnerships, trusts and foundations.
44

  

Financial Institutions having low risk of being involved in tax evasion are specifically 

excluded from the reporting obligations. Governmental entities, international organisations, 

central banks and their respective pension funds, certain retirement funds, qualified credit 

card issuers, exempt collective investment vehicles, trustee documented trusts and other low-

risk financial institutions fall into this category.
45

 ‘Other low-risk financial institutions’ will 

be determined on the basis of the lists that Member States have to submit to the Commission 

by 31
st
 of July 2015.

46
 Usually those financial institutions which are treated as ‘Exempt 

Beneficial Owners’ or ‘Deemed-Compliant FFIs’ under FATCA IGAs will be included in 

this list.
47

  

Usually, financial institutions have to report where they are resident for tax purposes under 

domestic law. However, such requirement excludes any branch
48

 of a resident Financial 

Institution that is located outside that Member State. Instead, branches of foreign financial 
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institutions are required to report in the Member State where they are located.
49

 The residence 

criterion has been adapted to trusts. They have to report financial information to the 

competent authority of the Member State where one or more trustees are resident unless all 

the information required under the Directive is reported to another Member State because the 

trust is resident for tax purposes there. Other tax transparent entities which do not have a 

residence for tax purposes have to report in the Member State where they are incorporated, 

where they have their place of effective management or where they are subject to fiscal 

supervision. Financial Institution other than trusts that are resident in two states have to report 

where they maintain the Financial Accounts.
50

  

 

4. Personal scope of AEoI under the DAC 2 

The reporting process under the DAC 2 starts with the financial institutions having to identify 

the Reportable Accounts. These ‘Reportable Accounts’ are defined as accounts held by 

individuals or entities resident for tax purposes under the domestic law in any other Member 

State. However, the financial institutions do not have to identify the residence of all their 

account holders but may rely on the due diligence procedure set out in Annex 1 to assume the 

Member State of residence. In addition to accounts of residents of Member States, also 

accounts of passive non-financial entities,
51

 where one or more controlling persons are 

resident for tax purposes in any other Member State have to be reported.
52

 A range of 

financial accounts are considered as low–risk accounts and are therefore specifically 

excluded from reporting. These are (i) corporations listed at a recognized stock exchange and 

their related entities, (ii) governmental entities, (iii) international organisations, (iv) central 

banks, (v) and financial institutions.
53
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The due diligence procedure for identifying Reportable Accounts is regulated in the Annex 1 

to the Directive. The procedure is essentially the same as under the CRS. It makes a 

distinction between four different types of accounts: Preeexisting Individual Accounts, New 

Individual Accounts, Preexisting Entity Accounts and New Entity Accounts.
54

  

For new accounts the financial institutions have to obtain a self-certification from the account 

holder stating his residence for tax purposes.
55

 If the account holder is an entity, the self-

certification further has to include – if that information is not already available – whether it is 

a non-financial entity and in case this question is answered in the affirmative also the address 

in a Member State where controlling persons are resident for tax purposes. This information 

may also be obtained from a self-certification from the controlling person.
56

 Based on other 

documentation on that account – including documents obtained under AML/KYC procedure 

– the financial institutions have to confirm the reasonableness of the self-certification.
57

  

For pre-existing accounts it is typically more difficult to obtain new information from the 

account holder, therefore the requirements are less strict. For pre-existing individual accounts 

the financial institutions may rely on an indicia search to assume the taxable residence of 

their customers. The elaboration of this search – including whether electronic record search is 

enough or whether also a paper record search is required – depends on the aggregate balance 

or value of the account.
58

 No reviewing and reporting requirements exist with regard to pre-

existing entity accounts with a balance that does not exceed the equivalent of USD 250,000 

as of 31 December 2015. However, the Reporting Financial Institution may choose to report 

either all pre-existing entity accounts or any clearly identified group of such accounts, for 

example, if the differentiation according to the value causes excessive administrative 

burden.
59

 In case an entity account has to be reviewed, the financial institution needs to 

determine the residence of that entity and whether it is a passive non-financial entity and – if 

it is a passive non-financial entity – their controlling persons. If this information is not 
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already available in the financial institution, a self-certification of the account holder has to 

be obtained.
60

 

In summary, the residence for tax purposes of the account holder is the decisive criteria for 

determining whether and to which Member State an account has to be reported. As the 

citizenship is irrelevant, also financial information of third-country nationals which hold an 

account within the EU and are resident in a Member State other than the one where they are 

holding their account may be subject to AEoI. In addition to account holders resident in a 

Member State, also passive non-financial entities resident outside the EU may be covered if 

they have controlling persons that are resident within the EU.  

5. Objective Scope of the DAC 2 

Once the reportable accounts are identified, the Financial Institutions have to engage in the 

systematisation of financial information, so that it corresponds to the requirements set out in 

the DAC 2 and can accordingly be forwarded to the authorities of their Member State. 

Reportable information can be grouped into the following types (groups): (i) identification 

information on the account holder, information on the account itself and the financial 

institution where the account is held and (ii) financial information depending on the type of 

the account.
61

  

Identification information on an individual account holder consists of the name, address, the 

Tax Identification Number(s) (TIN) and the date and place of birth. In the case an account is 

held by an entity controlled by a Reportable Person the same information as above has to be 

provided for each Reportable Person. The relevant address is the address recorded for the 

account holder pursuant to the due diligence procedures. For individuals the address will be 

the current residence address. If no current residence address is held, the mailing address 

shall be reported.
62

 The relevant TIN is the TIN assigned to the account holder by its 

jurisdiction of residence (i.e. not by a jurisdiction of source).
63

 The TIN and the date of birth 

are only required to be reported with respect to new accounts and with respect to pre-existing 
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accounts in case that information is already in the records of the financial institution or in 

case there is another requirement for the financial institution to collect that information.
64

 The 

place of birth is only required to be reported if the Reporting Financial Institution is 

otherwise required to obtain and report it and if it is available in the electronically searchable 

data maintained by the financial institution.
65

 

Account identification details include the account number and the name and the identifying 

number of the financial institution. The account number is the identifying number of the 

account or, if no such number is assigned to the account, a functional equivalent (i.e. a unique 

serial number, contract number or policy number, or other number).
66

 The Reporting 

Financial Institution must report its name and identifying number (if any) to allow 

Participating Jurisdictions to easily identify the source of the information reported and 

subsequently exchanged.
67

 

The financial information to be reported depends on the type of the account. On all accounts 

the account balance or value as of the end of the relevant calendar year or of another 

appropriate reporting period has to be reported. In the case of a Cash Value Insurance or 

Annuity Contract, the Cash Value or surrender value is relevant. If the account was closed 

during the reporting period, the financial institution must only report that the account was 

closed (i.e. not the balance).
68

 In general, the balance or value of a Financial Account is the 

balance or value calculated by the Financial Institution for purposes of reporting to the 

account holder. In the case of an equity or debt interest in a financial institution, the balance 

or value of an equity interest is the value calculated by the financial institution for the 

purpose that requires the most frequent determination of value, and the balance or value of a 

debt interest is its principal amount.
69

 For custodial accounts the total gross amount of 

interest, the total gross amount of dividends, the total gross amount of other income generated 

with respect to the assets held in the account, and the total gross proceeds from the sale or 

redemption of financial assets paid or credited to the account have to be reported. The term 
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‘other income’ means any amount considered income under the laws of the jurisdiction where 

the account is maintained, other than any amount considered interest, dividends, or gross 

proceeds or capital gains from the sale or redemption of Financial Assets.
70

 For depository 

accounts the total gross amount of interest paid or credited to the account has to be 

reported.
71

 On accounts which are neither custodial nor depository the total gross amount 

paid or credited to the account holder with respect to which the financial institution is the 

obligor or debtor has to be reported.
72

 Such ‘gross amount’ includes, for example, the 

aggregate amount of any redemption payments made (in whole or part) to the account holder 

and any payments made to the account holder under a Cash Value Insurance Contract or an 

Annuity Contract even if such payments are not considered Cash Value.
73

  

6. Territorial and temporal scope 

The DAC 2, being a secondary EU law instrument, has to be transposed in national 

legislation by all EU Member States. It shall be reminded that the DAC 2 sets only a 

minimum standard for the administrative cooperation between the Member States and can be 

extended, but not restricted, by a bi- or multilateral agreement that may be concluded by the 

states.
74

 The Member States should amend necessary national laws for the transposition of the 

directive by 31
st
 December 2015 with an effective date of 1

st
 January 2016. The DAC 2 does 

not lay down any time limits within which financial institutions have to provide information 

to their competent authorities. Such requirements have to be regulated by the domestic law of 

the Member States. The information obtained by the authorities of the Member States shall be 

exchanged on an automatic basis annually within nine months following the end of the 

calendar year or another appropriate reporting period to which the information relates.
75

 

The first AEoI in accordance with the DAC 2 will take place by the end of September 2017 

and will concern information from the tax year 2016.
76

 Austria received a derogation and is 
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allowed to start exchanging information on financial accounts up to one year later than the 

other Member States.
77

 This concession has been made due to the fact that Austria has 

entered into FATCA Model 2 IGA with the U.S.
78

 Unlike Model IGA 1, Model IGA 2 does 

not provide for an information flow at the national level. It just enables the financial 

institutions to comply with the FATCA requirements.
79

 This is why Austria has not yet 

implemented the necessary infrastructure for automatic exchange of financial information and 

is therefore allowed to exchange information according to the Directive by 30 September 

2018 instead of by 30 September 2017.
80

 Nevertheless, Austria has committed to implement 

AEoI already before the deadline on 30 September 2018 as far as it is technically feasible.
81

  

In the case of concurrently existing other EU law provisions on the AEoI, the procedure 

newly introduced by the DAC 2 shall prevail.
82

 It could especially be possible that financial 

information exchanged under the DAC 2 would also fall under the scope of automatic 

information exchange regarding life insurance products
83

 or under the Savings Directive.
84

 

Whereas until the implementation of the DAC 2 financial information may be exchanged 

under other EU instruments, from 1 January 2016
85

 onwards only the DAC 2 may serve as 

the legal basis for automatic information exchange.  

In order to avoid creating uncooperative oases within and next to the EU borders, savings 

agreements with Andorra, Liechtenstein, Monaco, San Marino and Switzerland have been 

concluded. These agreements currently provide for the exchange of information on request 

and AEoI similar to the transitional withholding tax mechanism under the current Savings 

Directive. The five states have to withhold 35% on interest income covered by the 

agreements on accounts held by residents of the EU not consenting to the exchange of 
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information. Although the Commission has been given a mandate in May 2013
86

 to re-

negotiate these agreements in order to achieve a broader exchange of information, such 

efforts have so far not led to any new agreements. Since all of these jurisdictions have now 

committed to implement the OECD Common Reporting Standard either by 2017 or by 

2018
87

, such situation is not expected to persist, at least for AEoI required under the OECD 

Common Reporting Standard.
88

 Switzerland and the EU have already signed an agreement on 

automatic exchange of information.
89

 The Commission has intentions to  re-negotiate  

agreements also with Andorra, Liechtenstein, Monaco and San Marino, which are expected to 

be signed before the end of the year.  

The benefits of the EU renegotiating the Savings Agreements with the third states on behalf 

of the Member States are clear: On the one hand the bilateral approach under the OECD CRS 

would be time and resource consuming both for the EU Member States and third countries. 

On the other hand, in the case the EU Member States would negotiate such agreements 

independently, there is always a risk that some jurisdictions will not be covered and become 

potential locations for mobile income of non-resident individuals.  

7. Data protection 

Already according to the current version of the Directive on Administrative Cooperation 

exchange of information is subject to the provisions implementing the Data Protection 

Directive (DPD).
90

 However, even without that explicit statement, the domestic rules 

implementing the DPD would be applicable as information exchange in tax matters falls 

under the scope of the DPD as it involves processing of personal data. Under the DAC the 

Member States were however also required to restrict the right of information about the 

purpose of processing, the identity of the data controller, the possible recipients of the data, 

and the existence of the right of access to and the right to rectify the data to the extent 
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required in order to safeguard an important economic or financial interest of a Member State 

or of the European Union, including monetary, budgetary and taxation matters.
91

 However, 

such restrictions must be provided for by appropriate legislative measures.
92

 

The DAC 2 supplemented the existing provisions on the data protection with additional 

paragraphs aimed at dealing in particular with data protection in the context of the automatic 

exchange of financial information. First of all, it states that Reporting Financial Institutions 

and the competent authorities of each Member State shall be considered as ‘data controllers’. 

In the Data Protection Directive ‘data controllers’ are the persons or entities which determine 

the purpose and means of processing personal data.
93

 According to the Data Protection 

Directive those ‘data controllers’ have a number of obligations and responsibilities. They 

have to ensure that personal data is processed legally and fairly, that it is collected for explicit 

and legitimate purposes and used accordingly, that is adequate, relevant and not excessive in 

relation to the purposes for which it is collected and/or further processed and that it is 

accurate, and updated where necessary.
94

 Data controllers must furthermore ensure that data 

subjects can rectify, remove or block incorrect data about themselves and that personal data is 

not kept any longer than strictly necessary. They must protect personal data against accidental 

or unlawful destruction, loss, alteration and disclosure, particularly when processing involves 

data transmission over networks. In addition, data controllers shall implement appropriate 

security measures to ensure a level of protection appropriate to the data. By stressing that 

both – the Reporting Financial Institutions and the competent authorities of the Member 

States – shall be considered as ‘data controllers’, the DAC places the legal responsibility to 

comply with the obligations for protection of personal data on them.  

Furthermore, the DAC 2 includes a paragraph that – deviating from the provision that the 

notification rights of the taxpayer shall be restricted to the extent required to safeguard an 

important economic or financial interest of a Member State or of the European Union – each 

Reporting Financial Institution has to inform each individual Reportable Person about the 

financial information relating to him/her which is collected and transferred in accordance 

with the DAC 2. In addition, Reporting Financial Institutions have to provide to the 
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individual subject to reporting all information that he/she is entitled to under his/her domestic 

legislation implementing Directive 95/46/EC in sufficient time for the individual to exercise 

his/her data protection rights. Such a notification has to be in any case made before the 

Reporting Financial Institution concerned reports the information to the competent authority 

of its Member State of residence. The financial institutions therefore have to inform its 

customers about the financial information collected and transferred, the identity of the data 

controller, the purpose of the data processing, the categories of data concerned, the recipients 

or categories of recipients, and the existence of the right of access to and the right to rectify 

the data concerning him.  

In addition, the information processed in accordance with this Directive shall be retained for 

no longer than necessary to achieve the purposes of this Directive, and in any case in 

accordance with each data controller’s domestic rules on statute of limitations. This provision 

might have the aim to ensure proportionality of data retention. However, due to the lack of 

clear deadlines this provision does not substantially enhance data protection and is most 

certainly not enough to ensure the proportionality of data retention.  

With all these additional provisions concerning the data protection, the DAC 2 takes into 

account the comments of the Article 29 Working Party (Art. 29 WP). In a letter to the G20 

Presidency, the OECD, the European Commission and the President of the European 

Parliament the Art. 29 WP has stressed the relevance of protection of personal data provided 

for in Art. 16(1) TFEU as well as in Art. 8 of the Charter of Fundamental Rights of the EU.
95

 

The Art. 29 WP inter alia pointed out the need to clearly identify data controllers, the 

necessity to provide appropriate legislative measures for restricting data protection under Art. 

13(1)(e) DPD and that that data retention must be proportional.
96

 It explicitly stated that “the 

mere act of adopting a national law and/or European law (under Directive 2011/16/EU) or 

international tax agreements providing for the possibility to use an automatic exchange of 

personal data under systems such as FATCA or CRS, would not alone be enough to ensure 

adequate data protection. It is on the contrary necessary to provide in such laws for 
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substantive provisions that put in place adequate data protection safeguards.”
97

 The 

inclusion of additional provisions about data protection in the amendment is most probably 

the result of these statements of the Art. 29 WP. The account holders will be informed about 

the relevant data to be transferred and have the possibility to rectify the data before it is 

provided to the competent authority of the Member States where the financial institution is 

resident and subsequently to the residence state of the account holder. By obliging the 

financial institutions to inform their clients about the financial data collected and transferred, 

the protection of the taxpayer’s privacy within the EU is enhanced, it is however not enough 

for the AEoI to be in line with the right to data protection.  

On the contrary, it is questionable whether the automatic exchange of financial data is in line 

with the fundamental right to data protection. In the Digital Right Ireland case the CJEU has 

taken a strict approach regarding the necessity and proportionality of data retention.
98

 The 

obligation on providers of publicly available electronic communications services or of public 

communications networks to retain data necessary to trace and identify the source of a 

communication and its destination for the purpose of making them accessible, if necessary, to 

the competent national authorities entailed an interference with the fundamental right to data 

protection without ensuring that it is actually limited to what is strictly necessary.  

In order to be in line with data protection in the EU, data collected and transferred needs to be 

adequate, relevant and not excessive. In the light of the criteria that have been laid down by 

the CJEU it is highly questionable whether the significant amount of personal data required to 

be exchanged under the directive is the minimum necessary to reach the goal of fighting 

cross-border tax fraud and tax evasion. The aspect that a massive amount of data is collected 

from financial institutions and transferred to tax administrations of other Member States 

without any indications of non-compliant behaviour can be compared to the data collection 

under the Data Retention Directive which has been declared illegal due to disproportionality. 

Whereas the aim of exchanging financial information automatically is the prevention of tax 

evasion, it could even be the case that the exchanged information is irrelevant for taxation in 

the receiving jurisdiction, e.g. because a country does not tax specific income under its 

domestic law. A less intrusive alternative would be an AEoI just about the existence of 
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accounts (identification information). In case a taxpayer did not declare income of a specific 

account or the tax authorities have reasons to believe that the tax return that has been filed is 

incorrect, they could in a second step request further information from the financial 

institutions.  

In summary, it can be stated that there has been attention given to data protection by 

including additional procedural requirements. By stating that both financial institutions and 

tax administrations are data controllers, by including notification rights for the taxpayer and 

by providing for limited data retention first steps have been taken in order to bring AEoI in 

line with data protection. This did however not go far enough. The bulk transmission of data 

without making sure this information is necessary and relevant in the receiving state would 

most likely be considered disproportional by the CFEU in accordance with the court’s 

decision on the Data Retention Directive. In addition, the lack of a limited period of data 

retention is problematic.  

8. Enforcement rules 

Under the DAC 2 there are no provisions for penalties on non-compliant financial 

institutions. The proposal submitted by the EU Parliament in the Report concerning the 

amendment of the Commission Proposal (COM(2013) 0348)
99

 has suggested an obligation 

for Member States to introduce penalties for breaches of this Directive. The adopted DAC 2, 

however, does not include such provision. Nevertheless, control of the compliance with the 

DAC 2 is envisaged to be carried out by the EU Commission and also the Member States 

have obligations to collect statistics and communicate non-compliance cases to the EU 

Commission. The Commission will be in charge to follow up on correct transposition and 

smooth running of the information exchange process. Where the Member States will exhibit 

substantial non-compliance with the DAC 2, action might be taken by the Commission
100

 or 

other Member States
101

. Despite the existing possibility it is not common that Member States 

sue each other, this policing exercise is commonly left to the Commission.  As a result of an 

infringement procedure which may be initiated by the Commission an incompliant Member 

States may be taken in front of the CJEU. Therefore the EU-wide enforcement of the 
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mandatory exchange of information is protected and safeguarded by a supranational 

institution and a supranational court. Due to such an enforcement framework, it might be 

expected that the implementation of the DAC 2 will be made in a uniform and efficient way.  

9. Conclusions and Critical Evaluation 

With the adoption of the DAC 2 the EU has implemented the global standard for automatic 

exchange of information on financial accounts. The OECD has developed this standard by 

taking the U.S. FATCA Model 1 IGA and adapting it in a way that it can be used by any 

country. In the context of the EU the CRS comes as an amendment to the Directive on 

Administrative Cooperation, which is not restricted to automatic exchange of financial 

information and provides also for further types of information exchange. EoI on request for 

foreseeable relevant information, obligatory spontaneous EoI and AEoI on employment 

income, director’s fees, life insurance products, pensions as well as ownership of and income 

from immovable property are already regulated under the DAC 2. After the implementation 

of the DAC 2, the EU affords within its borders for the widest existing scope of information 

exchange. The extensive scope of cooperation under the DAC 2 makes sure that there is no 

space for invoking the most favoured nation clause by Member States and safeguards that 

tensions within EU are not created. 

Although the DAC 2 is the most comprehensive legal instrument for cooperation between the 

tax authorities, tax evaders still have possibilities to defer or prevent EoI regarding their 

financial data. First of all, the DAC 2 leaves ample time to the taxpayers for rearranging their 

affairs as the DAC 2 provides that the AEoI on financial accounts will only concern tax years 

starting from 2016. As such, the taxpayers, who manage to transfer their financial assets by 

the end of 2015 to accounts opened at financial institutions in countries which are expected to 

be late in joining the AEoI initiative or which will not join this initiative in the first round, 

may defer the date when their financial information is exchanged with a Member State of 

their residence. Alternatively, affluent clients may arrange for the change of their tax 

residence to the country where financial assets are currently held or to a country that provides 

for a convenient tax regime on capital income. Due to high costs that are related with 

international estate restructuring, this will not be an option for incompliant individuals with 

medium-low undeclared foreign capitals who can be expected to be effectively caught by the 

DAC 2.  



Furthermore, even though the AEoI regimes can be expected to act as deterrent against tax 

evasion practices undertaken by wealthy individuals, the adopted approach is not tax evasion-

proof. Under the current due diligence rules the financial institutions are not requested to 

verify the tax residence of their customers on the basis of the residency certificate issued by 

the tax authorities, but are allowed to rely on other documentary evidence and in some case 

even on the self-certification of the customer as long as the criterion of reasonableness is 

satisfied. Therefore, in order to increase efficiency of the DAC 2 it would be necessary to 

strengthen the due diligence procedure requirements concerning the tax residence of the 

Reportable Persons. In addition, the classification has to be done on the basis of tax laws of 

the state where the financial account is held. Tax systems of the Member States have their 

own rules for the characterisation of taxable income; therefore it can be expected that 

information received will serve rather as an approximation of global figures on the assets held 

abroad, than a source of information that can be used for the effective determination of tax 

liability in the state of residence.  

Although it was initially planned to amend the Directive on Administrative Cooperation by 

only adding several types of income, which were necessary to approximating the scope of 

cooperation within EU to that provided under the global standard, it was finally decided to 

amend the directive by not only implementing the content of the CRS but even mainly copy-

pasting the exact wording and structure of it. As such, the DAC 2 does not only provide for a 

detailed list of items that have to be reported but also adopts two annexes with very 

comprehensive due-diligence rules. In the area of direct taxation such level of detail is 

unusual and has its reason in the ‘foreign’ origin of the provisions. Importing foreign-made 

rules in the EU legislation has the disadvantage of dependence on the policies of external 

decision makers. Whenever it will be decided within the OECD or by the U.S. to change the 

AEoI standard, the EU will need to contemplate whether it wants to follow the trend and, as 

such, a further amendment to the DAC 2 may be required. On the other hand the choice of 

adhering to the stance of global community has the clear advantage of uniformity. Instead of 

different institutional frameworks for the same type of information one single standard has 

evolved.  

Another important distinctive feature of the DAC 2 is that it explicitly provides for the 

protection of taxpayer rights by referring to the Data Protection Directive – a dedicated legal 

instrument safeguarding the protection of personal information. Similar provisions can be 



found neither in FATCA Model 1 IGAs, nor in the OECD CRS. They simply provide for an 

obligation for the parties to ensure that taxpayer rights are safeguarded without placing any 

concrete obligation on the countries exchanging the information. However, whereas the DAC 

2 provides for notifications of taxpayers and limited data retention, this is most likely not 

enough for the bulk transmission of financial data to be in line with the data protection 

safeguards in the European Union. As the information is exchanged without making sure that 

it is necessary and relevant in the receiving state the AEoI could be considered as being 

disproportional. In addition, the lack of a clear limited period of data retention by just 

including a reference to the statutes of limitation in the domestic laws of the Member States 

can be criticized.  

In summary, while systematic exchange of financial information may contribute to the fight 

against tax avoidance, the implementation is not perfect. On the one hand, it still leaves 

opportunities for tax evaders to avoid being caught by this measure. On the other hand, a bulk 

of data is exchanged without any indications of non-compliant behaviour of the taxpayer. A 

more target-oriented and flexible exchange of information would be desirable in order to 

fight tax evasion under consideration of the privacy and data protection rules which are 

fundamental rights under the Charter. 

 


