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1. Introduction 
 

1. The international exchange of information in direct tax matters has been subject to an 

enormous revolution. The European Union, the OECD and the United States are all pursuing 

programs to improve the efficiency of this network. A will the world has never seen before even 

ended the long cherished international bank secrecy. This position was backed up by a 

declaration in the final communiqué at the G-20 meeting in London on April 2, 2009, stating 

that: “The era of banking secrecy is over!”. 

2. Until now, the international standard of exchange of information has been described largely 

as one based on exchange on request. A state’s competent authority, subject to limited 

restrictions, had to provide information to another state’s competent authority upon its request. 

Tax administrations exchanged information automatically, for example under the Savings 

directive, and spontaneously, but exchange of information on request was viewed as the 

standard. The adoption of automatic exchange of information as the new international standard 

by the OECD (the CRS), the US (FATCA) and the European Union (the Administrative 

cooperation directive) is a fundamental shift, because it moves from a passive compliance to an 

active gathering and reporting. A state will have to send information to tax administrations in 

other states, regardless of whether it has collected that information in the past. These obligations 

impose a real cost for the states and their financial institutions. In the past, information was 

exchanged to tackle tax evasion or gather information in specific situations. However, the 

aforementioned instruments are rather aimed at ‘mass compliance’.2 Information is currently 

exchanged merely as a means to control statements provided by the taxpayer, without any 

indication of issues relating to those statements being required.  

3. Despite this undeniable shift towards an automatic exchange of information, the exchange of 

information on request will remain an import tool for gathering information outside the scope 

of the instruments for the automatic exchange of information. This article will focus on the 

balance between the rights of the tax authorities and the rights of taxpayers in exchange of 

information on request procedures. One would expect that the plethora of rules would 

correspond with an increase of the taxpayer protection. As stated, “(s)tronger powers for tax 

authorities to cooperate in cross-border scenarios worldwide should march hand-in-hand with 
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a stronger protection of taxpayers’ basic rights.”3 Nevertheless the exchange of information 

on request is currently generally perceived as solely having adverse effects to taxpayers. The 

first chapter will discuss the principal facts and issues of the Sabou case and the ECJ decision 

regarding the multiple questions stated in the preliminary question. The second chapter will, as 

a conclusion, examine the findings on this case in relation to the recent international 

developments by the OECD, in order to highlight the problems arising with regard to the 

taxpayers rights under the exchange of information on request procedures. 

2. The ECJ Sabou Case 
 

4. First, we will briefly describe the principal facts and issues of the Sabou case.4 Mr. Sabou, a 

professional football player in the Czech Republic, claimed in his income tax return, submitted 

to the tax authorities in the Czech Republic, to have incurred expenses in several Member States 

with a view to a possible transfer to one of the football clubs in those States. The Czech tax 

administration raised doubts over the truthfulness of these expenses and sought assistance from 

the tax authorities of the other Member States based on the old Mutual assistance directive 

(77/799).5 Mr. Sabou claimed that the Czech tax administration had illegally obtained 

information about him, as they had not informed him about their requests for assistance, he had 

not been involved in formulating these questions, he had not been invited to take part in the 

examination and he had not been invited to take part in the examination of witnesses in other 

Member States. According to him all the above was in contrast to the rights he enjoys under 

Czech law in similar domestic proceedings. 

5. The Czech Supreme Administrative Court stopped the national proceedings and referred the 

following questions to the ECJ for a preliminary ruling: 

(i) Does it follow from European Union law that a taxpayer has the right to be informed of a decision of the tax 

authorities to make a request for information in accordance with Directive (77/799)? Does the taxpayer have the 

right to take part in formulating the request addressed to the requested Member State? If the taxpayer does not 

derive such rights from European Union law, is it possible from domestic law to confer similar rights on him?; 

(ii) Does a taxpayer have the rights to take part in the examination witnesses in the requested Member State in the 

course of dealing with a request for information under Directive (77/799)? Is the requested Member State obliged 

to inform the taxpayer beforehand of when the witness will be examined, if it has been requested to do so by the 

requesting Member State?; 

(iii) Are the tax authorities in the requested Member State obliged, when providing information in accordance 

with Directive (77/799), to observe a certain minimum content of their answer, so that it is clear from what sources 

and by what method the requested tax authorities have obtained the information provided? May the taxpayer 

challenge the correctness of the information thus provided, for example on grounds of procedural defects of the 

proceedings in the requested State which preceded the provision of the information? Or does the principle of 
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mutual trust and cooperation apply, according to which the information provided by the requested tax authorities 

may not be called in question?6 

6. The old Mutual assistance directive was, like all the other older instruments for the exchange 

of information, intended to combat international tax evasion and tax avoidance. Therefore the 

instrument was, according to the ECJ, adopted to govern cooperation between Member States, 

allowing the competent tax authorities of one Member State to request the authorities of another 

Member State for information which they could not obtain themselves.7 Thus, with regard to 

the first and second question, the ECJ concluded that the Directive coordinates the transfer of 

information between tax administrations by imposing certain obligations on the Member States. 

However, it does not confer specific rights on the taxpayer nor imposes any obligation for the 

competent authorities of the Member States to consult the taxpayer involved.8 A taxpayer thus 

cannot deduct any rights out of the instruments for the exchange of information. 

7. The ECJ then went on to determine whether the taxpayer might derive, from the fundamental 

right of defense, a right to participate in the exchange of information procedures. Mainly in this 

case, whether or not the decision of the requested Member State to examine witnesses for 

purposes of responding to that request constitutes acts which, because of their consequences for 

the taxpayer, make it necessary for him to be heard.9 In tax assessment procedures the ECJ 

distinguishes the investigation stage, when information is collected, which includes a request 

for information made by one tax authority to another, from the contentious stage, when the 

taxpayer receives the adjustment assessment decision from the tax authorities. The ECJ 

therefore concluded that the rights of defense requires neither that the taxpayer be notified of 

the request for tax information nor that the taxpayer be heard when the inquiries, in this case 

the examination of witnesses, are carried out in the requested Member State or before that 

Member State sends the information to the requesting Member State.10 AG Kokott’s 

conclusions were for the greater parts in line with the position of the ECJ.11 When a tax 

administration gathers information, including information obtained via an exchange of 

information procedure, it is not required to notify the taxpayer or to obtain his point of view.  

8. As a conclusion, answering the first and second question, the ECJ states that according to the 

system of exchange of information provided by the Directive, a Member State receiving a 

request shall not be bound to recognize any procedural rights of participation conferred on the 

taxpayer by the legislation of the requesting Member State, but only the rights under its own 

national legislation. The right of defense must also be interpreted as not conferring on a taxpayer 

any right of participation. This will without a doubt comprehend a risk for the taxpayer to be 

treated different according to the national legislation of the requested Member state.12 

                                                           
6 ECJ 22 october 2013, C-276/12, § 22. 
7 ECJ 22 october 2013, C-276/12, § 32-33. 
8 ECJ 22 october 2013, C-276/12, § 36. 
9 ECJ 22 october 2013, C-276/12, § 39. 
10 ECJ 22 october 2013, C-276/12, § 42-44. 
11 Opinion of Advocate General Kokott, 6 june 2013, C-276/12. 
12 See part 3 of this article. 
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9. With regard to the third question, the ECJ clearly stated that the Directive did not govern the 

question of the circumstances in which the taxpayer can challenge the correctness of the 

information provided by the requested tax authorities, nor did it impose any obligation with 

regard to the content of the information conveyed to the requesting tax authority (for example, 

how the information was obtained). These issues must be addressed by the domestic legislation 

of each Member State. The taxpayer may challenge the information concerning him in 

accordance with the rules and procedures applicable in the requesting Member State.13 

Nevertheless, AG Kokott stated that “the mere notification of the findings by the requested 

Member State is not sufficient, in principle, since the probative value of such information is, as 

a rule, severely restricted”.14 We can only endorse her way of thinking. 

As a conclusion, answering the third question, the Directive does not address the taxpayer’s 

right to challenge the accuracy of the information conveyed, and it does not impose any 

particular obligation with regard to the content of the information conveyed. Only the national 

law of the receiving Member State can lay down the relevant rules. Once more, this will without 

a doubt comprehend a risk for the taxpayer to be treated different according to the national 

legislation of the requested Member state. 

3. The taxpayer’s rights after Sabou: the danger of the OECD express train 
 

10. The main question is what is left for the taxpayers with regard to their right of defense after 

the Sabou case. We can recapitulate the preface as follows. Firstly, the right to be heard should 

be granted before any decision is adopted at the end of the administrative proceedings by the 

tax authorities of the requesting Member State. Secondly, the taxpayer should be able to 

challenge, in accordance with its domestic procedures, the accuracy and probative value of the 

information provided by the requesting state in the context of tax proceedings within the 

requesting Member State. The involvement of the taxpayer was not required in this case as these 

procedures merely took place in the investigation stage (i.e. information collecting), which must 

be distinguished from the contentious stage. The outcome of this case has been convincingly 

criticized.15 Mainly, because of the artificial division the court made between both stages. 

11. It is important to highlight that the ECJ ruled that Member States are able to extend the right 

to be heard to other aspects of the investigation stage by involving the taxpayer in the process 

of the information gathering. In our opinion, the relevance of this statement should not be 

overlooked. The previous means that the EU law does not preclude the development of 

taxpayer’s participation rights at a national level in the framework of an European exchange of 

information procedure. This causes inequalities with regard to the legal protection in the 

different Member States. Therefore the taxpayer’s right of defense, which includes the right to 

be heard, should be treated as a matter of EU law rather than a matter of domestic law. 

Furthermore, the obligation to exercise the right of defense of the taxpayer against the 

                                                           
13 ECJ 22 october 2013, C-276/12, § 46. 
14 Opinion of Advocate General Kokott, 6 june 2013, C-276/12, § 80. 
15 CFE ECJ Task Force, “Opinion Statement ECJ-TF 2/2014 of the CFE on the Decision of the European Court of 
Justice in Sabou (Case C-276/12), Concerning Taxpayer Rights in Respect of Exchange of Information upon 
Request”, ET 2014, afl. 7, 318-321. 
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requesting Member State which uses the received information as a basis for tax assessment in 

accordance with the national legislation in that state, requires in our opinion knowledge of 

addition details about the procedures and safeguards used in the requested Member State to 

obtain the information conveyed. Without this knowledge it would be impossible for the 

taxpayer to exercise his right of defense thoroughly.16   

12. In addition, the actions by the tax authorities were taken prior to the entry into force of the 

Charter of Fundamental Right of the EU which provides for a right to be heard before any 

individual measure which adversely affects a person is taken. One could believe that this is the 

reason why the ECJ decided in the negative for the taxpayer, as normally the guarantees of the 

Charter would apply to such procedures. Member States are clearly in the course of 

‘implementing Union law’ while exercising a right conferred by European Union law, as 

required by article 51(1) of the Charter. Falling outside the temporal scope of the Charter could 

explain the ECJ’s decision.17  

However, according to AG Kokott, a right to be heard also cannot be deduced from the general 

legal principles of European Union law – as codified by the Charter.18 The Member States 

would in principle also have to comply with these principles when requesting information under 

the Mutual assistance directive. As aforementioned, in this specific case the Member State 

concerned merely wanted to check the taxpayer’s statements. It should be examined in each 

specific case whether notifying the taxpayer in advance would defeat the purpose of checking 

the information, as the taxpayer might in this case attempt to influence witnesses. 

13. With regard to the taxpayer’s right to challenge the correctness of the information conveyed 

by the requested state, the ECJ recognizes that such a right must be granted by the requesting 

state, which uses the information provided in the context of administrative of judicial 

proceedings in tax matters. Nevertheless, the absence of the taxpayer’s right to be heard during 

the exchange of information on request procedure conducted in the requested Member State 

could affect the legitimate rights of those taxpayers. In this regard, the decision of the European 

Commission of Human rights (ECnHR) in the FS case is noteworthy.19 In this case, the ECnHR 

concluded that the disclosure of information on the taxpayer’s capital income constituted an 

interference with his right on privacy (article 8 (1) of the ECHR), which could be justified under 

article 8(2) of the ECHR. Therefore, we advocate for the introduction of a few participation 

rights20 in the requested Member State throughout EU legislation, without hampering the 

efficiency of the procedures for the exchange of information on request.  

                                                           
16 See also N. DIEPVENS and S. DIEPVENS, “De internationale fiscale gegevensuitwisseling in België - Een 
hedendaagse schets en een bezorgde blik in de toekomst”, TFR 2015, afl. 476, 146-162. 
17 See also in general F. DEBELVA, “Internationale fiscale gegevensuitwisseling op basis van artikel 26 DBV’s en 
de vraag naar rechtsbescherming”, AFT 2015, afl. 1, 5-32. 
18 Opinion of Advocate General Kokott, 6 june 2013, C-276/12. 
19 ECnHR 27 november 1996, FS v. Germany. 
20 For example, the right to prevent the transmission of sensitive information (trade secrets) unless strictly 
necessary. N. DIEPVENS and S. DIEPVENS, “De internationale fiscale gegevensuitwisseling in België - Een 
hedendaagse schets en een bezorgde blik in de toekomst”, TFR 2015, afl. 476, 146-162; G. ZEYEN, “Affaire 
Sabou: en route vers un 'droit à l’information' garanti à l’échelle européenne du contribuable?”, RGCF 2014, afl. 
3-4, 234-241. 
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14. The position of the OECD concerning the implementation of guarantees for taxpayers in 

the requested state has shifted over the years. According to the Commentary on Article 1 of the 

OECD Model Agreement on Exchange of Information on Tax Matters (TIEA’s), such rights 

could be derived from international agreements to protect human rights, and they may prevail 

over the information exchange agreement.21 Nevertheless, nowadays, the OECD and the Global 

Tax Forum have adopted a more restrictive approach on this issue. For example, the taxpayer’s 

right to be notified should allow for exceptions in cases where the requirement for information 

is urgent or the notification to the taxpayer could seriously harm the success of the investigation 

conducted by the requested state.22 Furthermore paragraph 14.1 of the OECD Commentary to 

Article 26 of the OECD Model Tax Convention (which was added in 2005) does indicate the 

advantages of involving taxpayers in the exchange of information process. Notifying the 

taxpayers could help prevent mistakes (e.g. regarding the identity of the taxpayer) and could 

even facilitate the information exchange (e.g. by allowing taxpayers to voluntarily co-operate). 

However, the OECD warned that such rights should be implemented in a way that safeguards 

the proper functioning of the exchange of information procedure, taking into consideration the 

circumstances of the case. It is thus clear that this provision in the commentaries does not 

provide the taxpayer with any legally enforceable right whatsoever. 

15. In this regard, it should also be noted that non-compliance with the principles which 

constitute the international standard for the effective exchange of information could have 

negative consequences for states whose level of compliance is not regarded as sufficient under 

the peer review process conducted by the Global Tax Forum. The failure of a state to address 

shortcomings identified during the peer review process (phases 1 and 2) will eventually 

negatively affect its international rating in terms of transparency. Several countries 

(Switzerland, Austria, the Netherlands, …) have recently amended their domestic legislation in 

order to comply with the extensive international standard for effective exchange of information. 

For example, the Netherlands has lifted the taxpayer’s right to be notified. The reasoning of the 

ECJ conflicts thus with the extreme pressure by the OECD and the Global Tax Forum. The ECJ 

also said in the Sabou Case that nor the Mutual assistance directive nor the right of defense 

confer on the taxpayer any participation rights. Furthermore, the Member States had to lift the 

participation rights in their national legislation in order to comply with the extensive 

international standard for effective exchange of information. This has as a result that the 

taxpayer’s rights are being diminished on all levels.  

16. A fair balance between the rights of the tax authorities and the rights of taxpayers should 

always be maintained. However, so far this has not been the case for the exchange of 

information on request. The possibilities and instruments for tax authorities to exchange 

information have been steadily increasing, but a corresponding increase of taxpayer protection 

has been absent. On the contrary, as automatic exchange of information has become the new 

standard, several existing safeguards have been removed, under pressure of the OECD, in order 

to improve the efficiency of the exchange process. We argue that in order to establish the 
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aforementioned fair balance, it is necessary to develop tailor-made safeguards for exchanging 

information on request. 

 


